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The Honorable Andrew Wheeler 
Administrator 
U.S. Environmental Protection Agency 
1200 Constitution Ave., N.W. 
Washington, D.C. 20460 

 

Re: Clean Water Act Section 401 Water Quality Certification  
Pre-Proposal Recommendations 

Dear Administrator Wheeler: 

The Interstate Natural Gas Association of America (“INGAA”) respectfully submits these 
comments in response to the U.S. Environmental Protection Agency’s (“EPA” or “Agency”) 
request for pre-proposal recommendations on EPA’s forthcoming Clean Water Act Section 401 
Water Quality Certification rulemaking and guidance efforts, in accordance with Executive Order 
13868.1  

INGAA is a non-profit trade association that advocates regulatory and legislative positions 
of importance to the interstate natural gas pipeline industry in the United States. INGAA’s member 
companies transport over 95% of the nation’s natural gas through a network of nearly 200,000 
miles of pipelines. The interstate pipeline network serves as an indispensable link between natural 
gas producers and the American homes and businesses that use the fuel for heating, cooking, 
generating electricity and manufacturing a wide variety of U.S. goods, ranging from plastics to 
paint to medicines and fertilizer. 

INGAA supports effective implementation of the Clean Water Act and the protection of 
water quality and respects the important role that states and tribes play in ensuring these shared 
objectives. Section 401 provides states an important and distinct role in the environmental review 
                                                           
1 Executive Order 13868, Promoting Energy Infrastructure and Economic Growth, Sec. 3, Apr. 10, 2019, 84 Fed. 
Reg. 15495 Apr. 15, 2019, https://www.govinfo.gov/content/pkg/FR-2019-04-15/pdf/2019-07656.pdf. 
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of interstate natural gas pipelines by federal agencies. INGAA’s members are frequent participants 
in Section 401 processes and continue to be significantly affected by the implementation of Section 
401. Accordingly, INGAA and its members can provide concrete input to inform the Agency’s 
efforts pursuant to Executive Order 13868. EPA’s work to clarify and guide the administration of 
Section 401 can materially support the integrity and effectiveness of the Section 401 program. 

I. EPA Needs to Take Action to Improve the Efficiency and Consistency of Section 401 
Reviews of Interstate Pipeline Projects 

Cooperative federalism is best served by clear and harmonious federal and state roles. 
Section 401 embodies the principle of cooperative federalism, where federal and state governments 
have distinctive roles appropriate to each. Congress charged EPA with administering the Clean 
Water Act, including overseeing implementation of the Section 401 program by federal agencies 
whose permits or authorizations of interstate natural gas pipelines trigger Section 401.2 States have 
the opportunity to certify whether discharges from interstate pipelines will comply with federally 
approved state water quality standards and in doing so can condition the activity to ensure that the 
discharge will comply with applicable water quality standards.3  

Recently the federal-state balance has been altered where some states have viewed Section 
401 as means of determining which interstate pipeline projects are in the public interest and which 
are not. This in effect interferes with federal jurisdiction over projects in interstate commerce. For 
example: 

 The State of New York denied water quality certification for the $683 
million Constitution Pipeline, nearly three years after receiving the project’s 
initial application, and after Constitution withdrew and resubmitted its 
request for certification twice. 

 The state of New Jersey denied certification for the PennEast pipeline, 
deeming the application incomplete until the company provided surveys of 
the entire pipeline route.  Landowners and the state itself, however, denied 
the company access to their property to conduct the required surveys, which 
forced the company to begin eminent domain proceedings. 

 New York denied certification for the Millennium Valley Lateral pipeline 
project, based on the lack of an analysis by FERC of the downstream 
greenhouse gas emissions, not water quality concerns. 

                                                           
2 See 33 U.S.C. § 1251(d) (“Except as otherwise expressly provided in this chapter, the Administrator of the 
Environmental Protection Agency . . . shall administer this chapter.). The Agency, therefore, has a responsibility to 
define a common framework for Section 401 reviews; see also 40 C.F.R. Part 121 (EPA’s regulations addressing 
federal agency implementation of water quality certifications).  

3 Courts have consistently recognized that state participation in the Section 401 process is important, yet bounded. 
See, e.g., S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 386 (2006) (recognizing that the state 
participation in Section 401 is essential to a scheme of cooperative federalism); PUD No. 1 of Jefferson County v. 
Washington Dept. of Ecology, 511 U.S. 700, 712 (1994).  
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 The State of Oregon denied water quality certification for the Jordan Cove 
liquefied natural gas export terminal and its feeder pipeline following the 
company’s responses to multiple requests for additional information.  

In other instances, stakeholders opposed to energy infrastructure have pointed to EPA’s outdated 
regulations4 and guidance that is not consistent with the statute5 in their litigation, thus adding 
further confusion to the regulatory process. 

Therefore, clarification is needed to provide more predictable and efficient permitting for 
these vital infrastructure projects. 

II. EPA Should Ensure That Implementation of Section 401 Is Consistent With the 
Statutory Principles and Purpose of Section 401  

The language of Section 401 dictates EPA’s approach towards critical aspects of the 
Section 401 program, including the time period for a state’s review, the proper scope of review for 
acting on a Section 401 request, and how the Section 401 certification requirement is waived. 
EPA’s new guidance and rulemaking should address the following points based on the statutory 
language of Section 401.  As EPA leads its upcoming interagency review on Section 401, EPA 
should work with the other federal agencies to ensure their regulations, guidance, and 
implementation of Section 401 are consistent with these statutory principles.6   

                                                           
4 In 1970, Congress enacted Section 21 of the Federal Water Pollution Control Act (“FWPCA”), which contained a 
state certification requirement that predated Section 401. In 1971, EPA promulgated 40 C.F.R. Part 121 to implement 
Section 21 of FWPCA. 36 Fed. Reg. 2516 (Feb. 5, 1971) (proposed rule); 36 Fed. Reg. 8563 (May 8, 1971) (final 
rule). In a rulemaking to revise EPA’s Section 401 procedures related to Section 402 of the Clean Water Act, EPA 
recognized that the regulations now found in Part 121 needed revision because the “[t]he substance of these regulations 
predates the 1972 amendments to the Clean Water Act and has never been updated.” 44 Fed. Reg. 3265, 32880 (June 
7, 1979).  

5 For example, EPA’s Clean Water Act Section 401 Water Quality Certification: A Water Quality Protection Tool for 
States and Tribes (April 2010 Interim) suggests that the time period for review begins with the state’s determination 
that the request is “complete,” a concept that is not supported by the statute and that was recently rejected by the 
courts. See N.Y. State Dep’t of Envtl. Conservation v. FERC, 884 F.3d 450, 455 (2d Cir. 2018).  

6 For example, the Assistant Secretary of the Army (Civil Works) recently confirmed that when the U.S. Army Corps 
of Engineers is the lead federal agency, the Corps determines the time period for review and that time period begins 
upon receipt of the request.  See Memorandum for the Chief of Engineers, USAGE Regulatory Policy Directives 
Memorandum on Duration of Permits and Jurisdictional Determinations, Timeframes for Clean Water Act Section 
401 Water Quality Certifications, and Application of the 404(b)(1) Guidelines (Dec. 13, 2018) (attached as Exhibit 
1).  
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A. The time period for review begins with the “receipt” of the request and runs for a 
reasonable period of time (at most up to one year).  

Section 401 balances the state’s interest in a thorough evaluation of potential water quality 
impacts with the federal government’s obligation to act promptly on permit applications. It does 
so in part by imposing a clear time limit for the state’s action: 

If the State . . . fails or refuses to act on a request for certification, within a 
reasonable period of time (which shall not exceed one year) after receipt of 
such request, the certification requirements of this subsection shall be waived with 
respect to such Federal application. 

33 U.S.C. § 1341(a)(1) (emphasis added). “[T]he purpose of the waiver provision is to prevent a 
State from indefinitely delaying a federal licensing proceeding by failing to issue a timely water quality 
certification under Section 401.” Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 
2011). 

The statutory language creates a “bright-line rule” that the “receipt” of a Section 401 
request is the beginning of review. N.Y. State Dep’t of Envtl. Conservation v. FERC, 884 F.3d 450, 
455 (2d Cir. 2018). Events subsequent to the state’s receipt, such as the state’s validation of the 
completeness of the request, cannot delay the start of the time period for review. See id. Neither 
can the applicant and the state agree to delay the start of the review period. See Nat’l Fuel Gas 
Supply Corp., 164 FERC ¶ 61,084 at P 41 (2018) (“The execution of an agreement between an 
applicant and a certifying agency does not entail a ‘receipt’ by the agency.”).7 

Following the “receipt of the request,” states have a “reasonable period of time (which shall 
not exceed one year)” to act on a request before waiver occurs. 33 U.S.C. § 1341(a)(1). The lead 
federal agency determines the reasonable period of time.8 See Millennium Pipeline Co. v. Seggos, 
860 F.3d 696 (D.C. Cir. 2017) (holding that the lead federal agency decides whether waiver has 
occurred). Although the statute provides a full year as the absolute maximum amount of time, the 
lead federal agency could determine a reasonable period of time to be less than one year.9 See 
Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1103-04 (D.C. Cir. 2019).  

                                                           
7 In the case of the Northern Access Pipeline, the State of New York received the request for water quality certification 
on March 2, 2016. The applicant and the state later agreed in a letter that April 8, 2016 would serve as the date “on 
which the application was deemed received” by the state. The state denied the water quality certification request on 
April 7, 2017. FERC, in its capacity as the federal lead agency, determined that New York failed to act on the water 
quality certification within the immutable one-year period established by the statute as the maximum period of time 
for state action on a request for certification—in this case, one year from the request received on March 2, 2016—and 
that the Section 401 obligation was therefore waived. See Nat’l Fuel Gas Supply Corp., 164 FERC ¶ 61,084 at PP 35, 
42 (2018).  

8 A similar approach is taken in the Administration’s One Federal Decision Implementation Memorandum, which 
instructs the lead federal agency to coordinates all pertinent schedules. See Memorandum of Understanding 
Implementing One Federal Decision Under Executive Order 13807 (2018).  

9 Both EPA and the Army Corps of Engineers have determined that a reasonable period of time should generally be 
less than one year. See 40 C.F.R. § 121.16(b) (6 month time period); 40 C.F.R. § 124.53(c)(3) (60 day time period); 
33 C.F.R. § 325.2(b)(ii) (60 day time period).  
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The statutory review period begins with a state’s receipt of the request and ends when the 
lead federal agency determines a reasonable period of time has occurred—a time limit that cannot 
be circumvented or avoided. Just recently, the U.S. Court of Appeals for the District of Columbia 
Circuit invalidated the practice of withdrawing and refiling the same Section 401 request in an 
attempt to restart the review period for the same project. See Hoopa Valley, 913 F.3d at 1104 
(holding that the withdrawal and resubmission scheme “serves to circumvent a congressionally 
granted authority”). Imposing pre-consultation or pre-filing requirements before a state will 
consider an application is similarly flawed, since it purports to control when the review period 
begins, rather than following the statute’s direction. 

In providing the states a role during the federal permitting process, Congress was clear that 
the states’ role was temporally limited to a reasonable period of time, not to exceed one year, from 
the date of receipt of the certification request. EPA should provide clear direction on this point.  

B. A state’s review under Section 401 is properly focused on whether the discharge 
will comply with applicable water quality standards.  

Section 401 focuses the state’s role on protecting water quality under the Clean Water Act. 
Specifically, under Section 401(a)(1), the scope of the state’s inquiry into whether to grant or deny 
the certification is whether the “discharge” will comply with the “applicable provisions” of 
Sections 301, 302, 303, 306, and 307 of the Clean Water Act:  

Any applicant for a Federal license or permit to conduct any activity . . . which may 
result in any discharge into the navigable waters, shall provide the licensing or 
permitting agency a certification from the State in which the discharge originates . 
. . that any such discharge will comply with the applicable provisions of 
sections 301, 302, 303, 306, and 307 of this title. 

33 U.S.C. § 1341(a)(1) (emphasis added). The statutory text limits the state’s inquiry on whether 
to grant (or deny) the certification request to the question of whether the discharge will comply 
with the applicable provisions. See PUD No. 1 of Jefferson County v. Washington Dep’t of 
Ecology, 511 U.S. 700, 711-12 (1994) (“Section 401(a)(1) identifies the category of activities 
subject to certification—namely, those with discharges.”).  

C. When imposing conditions, a state may look to the applicable provisions of the 
Clean Water Act or any other appropriate requirement of state law related to 
water quality.  

Once the state determines that a certification can be granted under Section 401(a)(1), 
Section 401(d) of the statute requires that a certification set forth limitations and monitoring 
requirements necessary to assure that discharges from a federally authorized activity will comply 
with Sections 301, 302, 303 (as incorporated by Section 301), 306, and 307 of the Clean Water 
Act, as well as “any other appropriate requirements of State law.” Id. at § 1341(d). Given the 
overall focus of the Section 401 statutory program, the phrase “requirements of state law” should 
be interpreted as referring to a state water quality law that provides a standard or requirement to 
be met, not a prohibition on action, such as a prohibition on interstate natural gas pipelines. See 
Am. Rivers, Inc. v. FERC, 129 F.3d 99, 107 (2d Cir. 1997) (“This is plainly true. Section 401(d), 
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reasonably read in light of its purpose, restricts conditions that states can impose to those affecting 
water quality in one manner or another.”).  

D. EPA should clarify that the lead federal agency has the authority and obligation 
to make waiver determinations.  

The statutory language of Section 401 prohibits states from indefinitely delaying issuance 
of a federal permit by requiring a state to act within a reasonable period of time following the 
receipt of the request:  

If the State . . . fails or refuses to act on a request for certification, within a 
reasonable period of time (which shall not exceed one year) after receipt of such 
request, the certification requirements of this subsection shall be waived with 
respect to such Federal application. No license or permit shall be granted until 
the certification required by this section has been obtained or has been waived 
as provided in the preceding sentence. 

33 U.S.C. § 1341(a)(1) (emphasis added); see also Millennium Pipeline Co. v. Seggos, 860 F.3d 
696, 698-99 (D.C. Cir. 2017) (“If the State fails to act within that period, the Act’s ‘certification 
requirements’ are deemed ‘waived,’ such that the pipeline no longer needs a water-quality 
certificate to begin construction.”). 

When a state has not acted upon a request for certification pursuant to its authority under 
Section 401, the lead federal agency is the entity called to find that the requirement for certification 
has been waived. See Millennium Pipeline, 860 F.3d 696, 700 (D.C. Cir. 2017) (instructing project 
applicants to “present evidence of waiver” directly to the lead federal agency). A state is considered 
to have acted upon a request for certification only where it has complied with the terms of Section 
401. See City of Tacoma, Washington v. FERC, 460 F.3d 53, 67-68 (D.C. Cir. 2006) (quoting 33 
U.S.C. § 1341(a)(1)) (“FERC . . . may not act based on any certification the state might submit; 
rather, it has an obligation to determine that the specific certification ‘required by [section 401] 
has been obtained,’ and without that certification, FERC lacks authority to issue a license.”). 
Because a federal agency must withhold its license or permit until the state has acted within a 
reasonable period of time, the lead federal agency must confirm whether the state action has 
satisfied the express requirements of Section 401—by issuing a decision within a reasonable period 
of time that focuses on whether the discharge complies with applicable water quality standards. 
See City of Tacoma, Washington, 460 F.3d at 68 (federal agency is required “at least to confirm 
that the state has facially satisfied the express requirements of section 401”).10  

                                                           
10 The obligation to determine whether the state has facially satisfied the express requirements of Section 401 can be 
contrasted against a federal agency’s review of the substantive aspects of a certification. See Am. Rivers v. FERC, 129 
F.3d 99, 110-11 (2d Cir. 1997) (“While [a Federal agency] may determine whether the proper state has issued the 
certification or whether a state has issued a certification within the prescribed period, the [agency] does not possess a 
roving mandate to decide that substantive aspects of state-imposed conditions are inconsistent with the terms of 
§ 401”). 
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Once the lead federal agency determines that waiver has occurred the certification 
requirement “falls out of the equation,” Millennium Pipeline Co., 860 F.3d at 700, and all other 
federal agencies can and should move forward with processing their reviews and authorizations.  

This approach is consistent with Executive Order 13807 and the One Federal Decision 
Memorandum of Understanding, which commit the Executive Branch to a single, coordinated 
approach to project reviews on an agreed timetable under direction of a lead federal agency.11 The 
U.S. Army Corps of Engineers has already incorporated this concept into its One Federal Decision 
Implementation Plan. Thus, where the Army Corps of Engineers is not the lead federal agency, 
which is the case for interstate natural gas pipelines requiring FERC approval, the Army Corps 
will “defer to the determination of the lead agency, determine that the certification has been 
waived, and proceed accordingly.” U.S. Army Corps of Engineers, Memorandum, Implementation 
Guidance for Regulatory Compliance With Executive Order 13807, page 8, Sept. 26, 2018 
(attached as Exhibit 2).  

III. Conclusion 

Following the direction of the statute itself, EPA should set clear guideposts for federal, 
state and tribal authorities to implement Section 401 in a manner that respects and supports the 
important and distinctive roles of each participant in the balance of cooperative federalism. Each 
of the points noted above merits specific inclusion in EPA’s efforts under Executive Order 13868 
and will inure to the benefit of the nation’s waterways as well as the public’s vital interest in 
interstate natural gas pipelines. 

INGAA appreciates your consideration of these comments and we welcome additional dialogue.  
Please contact me at 202-216-5955 or ssnyder@ingaa.org if you have any questions.  Thank you. 

Sincerely, 

 

Sandra Y. Snyder 
Senior Regulatory Attorney, EH&S 
Interstate Natural Gas Association of America 
 

                                                           
11 See Executive Order 13807, Presidential Executive Order on Establishing Discipline and Accountability in the 
Environmental Review and Permitting Process for Infrastructure, Aug. 15, 2017, 82 Fed. Reg. 40463 (Aug. 24, 2017); 
Memorandum of Understanding Implementing One Federal Decision Under Executive Order 13807 (2018).  
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Exhibit 1 

Memorandum for the Chief of Engineers, USAGE Regulatory Policy Directives Memorandum 

on Duration of Permits and Jurisdictional Determinations, Timeframes for Clean Water Act 

Section 401 Water Quality Certifications, and Application of the 404(b)(1) Guidelines (Dec. 13, 

2018) 

 



DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

CIVIL WORKS 
108 ARMY PENTAGON 

WASHINGTON DC 20310-0108 

MEMORANDUM FOR THE CHIEF OF ENGINEERS 

DEC 1-3 2013 

SUBJECT: USAGE Regulatory Policy Directives Memorandum on Duration of Permits 
and Jurisdictional Determinations, Timeframes for Clean Water Act Section 401 Water 
Quality Certifications, and Application of the 404(b)(1) Guidelines 

1. BACKGROUND: I am conducting a thorough review of the Army's Civil Works 
Program, in coordination with my staff and the Office of the Army General Counsel, to 
ensure that the Army is executing its program consistent with existing policies and legal 
authorities. Section 10 of the Rivers and Harbors Act of 1899 (RHA) (33 USC § 403) 
requires authorization from the Secretary of the Army, acting through the Chief of 
Engineers, for work in and the construction of any structure in or over any navigable 
water of the United States. Section 404 of the Clean Water Act (CWA) (33 USC § 1344) 
authorizes the Secretary of the Army to issue permits for the discharge of dredged or fill 
material into navigable waters. The Secretary of the Army, acting through the Chief of 
Engineers, works closely with the Administrator of the Environmental Protection Agency 
(EPA) in developing policy and guidelines to effectuate the Section 404 program. The 
Army and EPA work together to provide certainty for the general public in the process. 

As part of reviewing the Army's program, I have identified three areas in which guidance 
to United States Army Corps of Engineers (USAGE) districts and divisions can help 
achieve nationwide consistency and adherence to our existing regulations, policy, and 
guidance: (i) the duration of permits and jurisdictional determinations; (ii) setting 
reasonable timeframes for states issuing water quality certifications under section 401 
of the CWA; and (iii) the application of the 404(b)(1) guidelines (Guidelines) to proposed 
development projects. 

2. DISCUSSION 

a. Duration of permits and jurisdictional determinations 

I understand that there are situations in which USAGE districts have issued individual 
permits with expiration dates that did not coincide with the proposed dredged and fill 
activity being authorized. An example would be if the proposed single and complete 
development project would take fifteen years to construct, yet the proffered permit is 
only for a five-year period. The expiration of a permit prior to the completion of the 
proposed activity may be inconsistent with our existing regulations and can cause 
undue hardship on permittees by requiring them to submit a request for a time 
extension or in some cases a new application prior to the completion of the authorized 
project. 
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District Engineers or their designees (all such persons referred to hereinafter as "District 
Engineer") are authorized and required to issue or deny permits in accordance with the 
requirements of the relevant statutory authorities and USACE regulations. This 
authority includes the ability to determine the duration of the permit based on the 
proposed activity being authorized (33 CFR § 325.6). Permits for construction work, 
discharge of dredged or fill material, or other activity and any construction period for a 
structure with a permit of indefinite duration ... will specify time limits for completing the 
work or activity (33 CFR § 325.6(c)), thereby limiting the duration for which a permit is 
valid . The regulation also states that the date established by the issuing official will be 
for a reasonable time based on the scope and nature of the work involved. 
Considerations under this guidance may include the overall impacts associated with the 
project, ease of accessibility and construction methods, work type, and other factors. 
Pursuant to this guidance, the District Engineer, shall ensure that each permit is granted 
for a time period sufficient for the permittee to complete the work specified in the 
application. In making this determination, District Engineers shall ensure they consider 
the materials provided by the applicant and any request by the applicant for a permit 
timeframe. This guidance does not apply to general permits, which are limited by the 
Clean Water Act to a five-year duration (33 USC§ 1344(e)). Additionally, this directive 
does not apply to permits issued for the transport of dredged material for the purpose of 
disposing of it in ocean waters. 

Pursuant to existing guidance and policy, jurisdictional determinations and delineations 
shall remain valid for the duration of a permit (including any time extensions). 
Regulatory Guidance Letter (RGL) 16-01 states, among other things, that approved 
jurisdictional determinations will remain valid for a period of five years (RGL 16-01 ,r 
3(b)). However, Paragraph 3(g) of RGL 05-02 instructs that "jurisdictional delineations 
associated with issued permits and/or authorization are valid until the expiration date of 
the authorization/permit." Therefore, District Engineers shall align the duration of all 
jurisdictional determinations and delineations with the duration of the issued 
authorization or permit. In the event an extension is requested for a permit pursuant to 
33 CFR § 325.6(d), any previously granted jurisdictional determination or delineation 
concurrence associated with the issued permit shall remain valid for the duration of any 
subsequent permit time extension and no new jurisdictional determination or delineation 
will be required unless the permittee fails to obtain an extension before expiration of the 
permit. This policy shall apply to all permit extension requests pending when the final 
USACE guidance is issued. USACE shall immediate~y draft guidance based on this 
directive. Such draft guidance shall be submitted to this office for review within 45 days 
from the date of this issuance. 
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USACE shall also immediately begin evaluating the five-year period for which stand
alone approved jurisdictional determinations remain valid as stated in RGL 16-01 ,r 
3(b)(3). Specifically, USACE shall evaluate and provide an analysis based upon the 
best available science and its recommendation as to whether it would be appropriate to 
extend the five-year period and , if an extension is determined to not be appropriate, 
what the reasons are for such a conclusion. Such analysis could include a 
consideration for how long a change in site conditions may take to modify the extent of 
wetlands, timeframe practices used by Regulatory for other purposes, and other agency 
delineation practices for timeframes, such as USDA. Such recommendation shall be 
submitted to this office for review within 45 days from the date of this issuance. 

b. Timeframes for CWA Section 401 Water Quality Certifications 

Section 401 of the CWA requires any applicant for a license or permit to conduct any 
activity that will result in any discharge into navigable waters provide the permitting 
agency a certification for the state in which the proposed activity will take place. The 
certification should state that the proposed discharge will comply with certain provisions 
of the CWA related to state water quality effluent limitations (CWA Sections 301 , 302, 
303; 306, and 307). If the state fails or refuses to act on such a request for certification 
within a reasonable period of time (not to exceed one year), after receipt of such 
request, the certification requirements of Section 401 shall be waived . With regard to 
the Army's issuance of CWA Section 404 permits, no permit shall be issued unless the 
required certification has been obtained or waived . 

33 CFR § 325.2 sets forth procedures for incorporating this requirement into the Army's 
permitting process. If a CWA Section 401 certification is required, the District Engineer 
shall notify the applicant and obtain from the applicant or the certifying agency a copy of 
such certification, unless the requirement is waived . Section (b)(ii) provides that a 
waiver may be explicit, or will be deemed to occur if the certifying agency fails or 
refuses to act on a request for certification within sixty (60) days after receipt of such a 
request unless the District Engineer determines a shorter or longer period is reasonable 
for the state to act. I emphasize the fact that, absent special circumstances identified by 
the District Engineer, Army regulations provide that the certifying agency has sixty (60) 
days to act on a request for a Section 401 water quality certification upon receipt of 
such request. Only in special circumstances should a District Engineer determine a 
longer timeframe than sixty (60) days is reasonable (but not to exceed one year). 

I understand that it has been standard practice in some USACE districts to give states 
an entire year to act on a Section 401 request. Such an approach is inconsistent with 
our existing Army regulations. The one-year period set forth in the CWA sets forth the 
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outer bounds of a time period on a decision by the state and should not be used as a 
default timeframe for a state's decision. Additionally, District Engineers are reminded 
that under Section 401 , the time period for a state's review begins upon receipt of the 
request by the applicant. 

The default time period will be sixty (60) days unless the District Engineer establishes 
that circumstances reasonably require a period of time longer than sixty (60) days. 
USAGE shall immediately draft guidance based on this directive establishing criteria to 
provide District Engineers for identifying reasonable timeframes for requiring states to 
provide Section 401 water quality certification decisions. The reasonableness of the 
timeframe may be based on the type of proposed activity, complexity of the site that will 
be impacted, or other factors as determined by the District Engineer. I note that the 
regulation states that the District Engineer will base the determination of a longer 
reasonable period of time on information provided by the certifying agency. However, 
that does not require the District Engineer to automatically accept such information and 
approve a longer timeframe. The District Engineer will take the information provided by 
the certifying agency into consideration, along with the other factors identified under this 
effort, but the ultimate decision on timeframe rests with the District Engineer. A 
certifying agency's request for additional time that is based on workload or resource 
issues or that they do not have enough information to proceed would not be valid 
reasons for consideration. Such draft guidance shall be submitted to this office for 
review within 45 days from the date of this issuance. 

c. Application of 404(b)1 Guidelines 

Section 404(b)(1) of the GWA requires the EPA Administrator to, in conjunction with the 
Secretary of the Army, develop guidelines for evaluating the specification of disposal 
sites associated with discharges of dredged or fill material into jurisdictional waters. 
These guidelines, set forth in 40 GFR § 230, are designed to avoid the unnecessary 
filling of wetlands and other aquatic resources and prohibit discharges where less 
environmentally damaging practicable alternatives exist. The Guidelines specifically 
provide that "no discharge of dredged or fill material shall be permitted if there is a 
practicable alternative to the proposed discharge which would have a less adverse 
impact on the aquatic ecosystem" (33 GFR § 230.1 O(a)). Part 230.1 (c) provides that 
"[f]undamental to these Guidelines is the precept that dredged or fill material should not 
be discharged into the aquatic ecosystem, unless it can be demonstrated that such a 
discharge will not have an unacceptable adverse impact either individually or in 
combination with known and/or probable impacts of other activities affecting the 
ecosystems of concern." Based on these criteria, USAGE is required to conduct an 
alternatives analysis on permit applications. 
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To accomplish this, the applicant must establish the project purpose and need from 
which the overall project purpose will be identified by USAGE. The overall project 
purpose should be defined specifically enough to address the applicant's needs and 
geographic area of consideration for the proposed project, but not so narrow as to 
preclude a proper evaluation of alternatives. USAGE uses a sequential approach in 
evaluating alternatives, including off-site and on-site alternatives to avoid aquatic 
impacts to the extent practicable; alternatives and modifications to minimize remaining 
impacts; and then compensatory mitigation to replace the functions and values of 
aquatic resources that are unavoidably impacted. USAGE must identify and evaluate 
practicable alternatives to the proposed project that achieves the overall project purpose 
while avoiding/minimizing impacts to waters of the United States. This approach and 
the application of this criteria can be challenging in situations where the project purpose 
is not clearly defined because a proposed development activity may not have all 
relevant information identified yet. 

Joint EPA and Army guidance makes clear that although the Guidelines are regulatory 
in nature, a certain amount of flexibility is reserved for the decision-maker in applying 
these Guidelines and making a determination to whether the requirements have been 
satisfied.1 Therefore, a certain level of unknown regarding proposed project specifics 
may be acceptable based on such flexibility, as long as an appropriate alternatives 
analysis may be accomplished. 

There is inconsistency between districts as to whether a proposed project is considered 
"speculative" in nature. I understand that various USAGE districts take differing 
approaches to performing the required alternatives analysis for proposed projects and 
require varying levels of specificity. In some instances, once a project purpose has 
been identified, districts may require additional information that may be unnecessary to 
complete an alternatives analysis. The absence of such additional information, which 
an applicant may reasonably not yet have during the review process, should not 
preclude the district's review if such information is unnecessary for completing an 
adequate alternatives analysis pursuant to the Guidelines. For example, knowing that a 
proposed project is for construction of a department store should be sufficient without 
needing to know which company's store it would be. 

Consistent with this guidance, District Engineers shall ensure that in performing 
required alternatives analyses under the Guidelines that they are using the flexibility 
envisioned in the Guidelines in making determinations on the scope of alternatives that 

1 EPA and Army Memorandum: Appropriate Level of analysis Required for Evaluating Compliance with 
the Section 404(b)(1) Guidelines Alternatives Requirements . 
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should be considered and the specificity of information required in performing the 
analysis. Additionally, the amount and detail of information in an alternatives analysis 
and the level of scrutiny required by the Guidelines is commensurate with the severity of 
the environmental impact and the scope/cost of the project. Analysis of projects 
proposing greater adverse environmental effects need to be more detailed and explore 
a wider range of alternatives than projects proposing lesser effects. 

USACE shall immediately draft guidance based on this directive. Such draft guidance 
shall ensure consistency across the districts on application of the Guidelines and be 
submitted to this office for review within 45 days from the date of this issuance. 

3. I look forward to receiving your draft guidance on each of these issues and after this 
office performs its review and approval, issuance of the guidance to ensure continued 
consistency and predictability as we perform our vital mission to protect our nation's 
waters. 

Questions regarding this delegation may be directed to Stacey M. Jensen, Office of the 
Assistant Secretary of the Army for Civil Works at stacey.m.jensen.civ@mail.mil or 703-
695-6791 . 

Sincerely, 

es 
Assistant Secretary of the Army 

(Civil Works) 



INGAA Comments on EPA CWA Section 401 

Pre-Proposal Recommendations 

May 24, 2019 

 

 

 

 

 

 

 

 

Exhibit 2 

U.S. Army Corps of Engineers, Memorandum, Implementation Guidance for Regulatory 

Compliance With Executive Order 13807, Sep. 26, 2018 


































































