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The Honorable Michael Regan
Administrator

U.S. Environmental Protection Agency
1200 PennsylvaniaAve., N.W.
Washington, D.C. 20460

Re: EPA’s Notice of Intention to Reconsiderand Revise the Clean Water Act Section 401
Certification Rule

The Interstate Natural Gas Association of America (“INGAA”) and the American Gas
Association (“AGA”) respectfully submitthese comments in response to the U.S. Environmental
Protection Agency’s (“EPA” or “Agency”) notice of intention to reconsider and revise the Clean
Water Act Section 401 Certification Rule.

INGAA is a non-profit trade association that advocates for regulatory and legislative
positions of importance to the interstate natural gas pipeline industry in the United States.
INGAA’s 26 member companies transport the vast majority of the nation’s natural gas through a
network of nearly 200,000 miles of pipelines. The interstate pipeline network serves as an
indispensable link between natural gas producers and the American homes and businesses that
use the fuel for heating, cooking, generating electricity, and manufacturing a wide variety of U.S.
goods, ranging from plastics to paint to medicines and fertilizer.

AGA, founded in 1918, represents more than 200 local energy companies that deliver
clean natural gas throughout the United States. There are more than 76 million residential,
commercial, and industrial natural gas customers in the U.S., of which 95 percent — more than
72 million customers — receive theirgas from AGA members. AGAis an advocate for natural gas
utility companies and their customers and provides a broad range of programs and services for
member natural gas pipelines, marketers, gatherers, international natural gas companies, and
industry associates. Today, natural gas meets more than thirty percent of the United States'
energy needs. AGA members rely on interstate natural gas pipelinesfor the natural gas supply
they need in order to provide affordable, reliable natural gas distribution service to homes and
businesses.

Natural gas plays an important role in American society, particularly with respect to the
nation’s ongoing transition to clean energy. Butin order to maintainthe United States’ modem
and reliable pipeline system, to complement the growing number of renewable energy
resources, and to displace higher emitting fuels, EPA must establish an effective and uniform
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approach to state reviews of consistency with water quality standards.! To ensure that any
revised rule will be legally durable and consistent with the Clean Water Act’s cooperative
federalism scheme, however, EPA must limitany revisions to the 2020 Certification Rule to minor
clarifications until EPA has sufficient data to determine the effectiveness of the current rule.

I An Effective and Consistent Section 401 Process Is Critical to Advancing Infrastructure
Projects

The environmental review and permitting of interstate natural gas pipelinesis complex
and comprehensive, often spanning years and requiring authorizations from multiple federal,
state, and local entities, each with unique and sometimes competing authorities and processes.
Comprehensive permitting reviews ensure that agencies evaluate potential impacts under the
proper statutory standards set forth by Congress and minimize or mitigate those impacts where
appropriate.

Clean Water Act Section 401 provides states and tribes an important role in connection
with federal permitting of the construction, modernization, and maintenance of infrastructure,
including roads, bridges, transmission lines carrying electricity from renewable generators,
natural gas pipelines, andthe wide range of activitiesauthorized pursuant to the Army Corps of
Engineers’ Clean Water Act Section 404 and/or Nationwide Permits. Review under Section 401
must be efficient and predictable both to ensure that developers have the certainty needed to
develop these critical infrastructure projects and that states have the ability to oversee the
quality of their waters without undermining important national objectives. For infrastructure
projects that cross state lines and require multiple Section 401 certifications, like interstate
natural gas pipelines, hydrogen pipelines, and electric transmission lines, consistent
implementation of Section 401 across states is necessary to prevent local interests from
obstructing development of infrastructure that furthers national priorities and the wider public
interest and keeping energy prices from overburdening lower income communities.

Prior to the EPA’s issuance of the 2020 Certification Rule,? the Section 401 regulations
were nearly 50 years old and promulgated in response to a prior version of the Section 401
statute.3 These outdated regulations not only failed to account for the evolution of the scope

! President Biden has recognizedthe value of “coordinated infrastructure permitting to expedite federal decisions.”

The White House, The American Jobs Plan, Mar. 31, 2021, https://www.whitehouse.gov/briefing-room/statements-
releases/2021/03/31/fact-sheet-the-american-jobs-plan/.

2 Clean Water Act Section 401, Certification Rule, 85 Fed. Reg. 42210 (July 13, 2020) (“2020 Certification Rule”)
(codified at 40 C.F.R. pt 121).

31n 1970, Congress enacted Section 21 of the Federal Water Pollution Control Act (“FWPCA”), which contained a
state certification requirement that predated Section 401.I1n 1971, EPA promulgated 40 C.F.R. Part 121 to implement
Section 21 of FWPCA. 36 Fed. Reg. 2516 (Feb.5,1971) (proposed rule); 36 Fed. Reg. 8563 (May8, 1971)(final rule).
In a rulemaking to revise EPA’s Section 401 procedures related to Section 402 of the Clean Water Act, EPA recognized
that the regulations now found in Part 121 needed revision because the “[t]he substance of these regulations
predates the 1972 amendments to the Clean Water Actand has never been updated.” 44 Fed.Reg. 32880(June 7,
1979).


https://www.whitehouse.gov/briefing-room/statements-releases/2021/03/31/fact-sheet-the-american-jobs-plan/
https://www.whitehouse.gov/briefing-room/statements-releases/2021/03/31/fact-sheet-the-american-jobs-plan/

and complexity of infrastructure projects over the last half century but also enabled states to
misuse of EPA’s Section 401 program as a means of dictating federal energy policy. These
deficiencies led to the delay or cancelation of much-needed infrastructure projects,* thereby
depriving consumers of the projects’ benefits, disruptinginterstate commerce, and undermining
the nation’s prosperity and security.

The 2020 Certification Rule aligned EPA’s Section 401 program with the statutory text of
Section 401 and appellate courts’ interpretation of that text. The resultis a workable process
that should—and, based on some INGAA and AGA members’ experience, did—reduce the
potential for conflicting interpretations of the certifying authority’s role in the implementation
of Section 401 and strengthen permitting and licensing programs within the framework of
complementary federal and state responsibilities.

It will take time for federal agencies and certifying authorities to implement the 2020
Certification Rule and to gather the data necessary to evaluate the 2020 Certification Rule’s
effectiveness. Absent this data, there is no justification for the EPA’s conclusions about the
effectiveness of the 2020 Certification Rule in protecting water quality. Refinementof the ruleis
appropriate only after EPA and regulated entities have had sufficient time for the rule to be in
effectand applied. If EPA chooses now to make revisions, they should be minimal until federal
agencies have had adequate time to adjust their regulatory frameworks and EPA, states, tribes,
and developers have a sound record of experience with the rule on which to base any further
revisions.>

In the meantime, EPA’s clear and consistent action on Section 401 is necessary to give
federal agenciesthe appropriate directiontoimplement Section 401 ina manner that aligns with
the statute and allows for the efficient and predictable review of infrastructure projects.
Consistency in the permitting process is essential for investing capital to support major
infrastructure projects that serve national needs.

1. Response to Notice of Intention

As EPA considers the 2020 Certification Rule and potential revisions, INGAA and AGA
appreciate the opportunity to provide EPA with the following comments for consideration,
organized by EPA’s questionsin the NOI. Our comments are informed directly by Section 401’s
statutory language, recent appellate case law interpreting that statutory language, and its

4 See July 1, 2019 Letter from INGAA to U.S. EPA at 2-3, listing major energy infrastructure projects that have
experienced delays resulting from the Section 401 process (Attached).

5 Federal agencies like the Federal Energy Regulatory Commission (“FERC”) and the Army Corps of Engineers have
already made adjustments to their regulatory process to incorporate the 2020 Certification Rule. See FERC, Waiver
of the Water Quality Certification Requirements of Section401(a)(1) of the Clean Water Act, Docket No. RM20-18-
000,174 FERCY 61,196 (2021); Reissuance and Modification of Nationwide Permits, 86 Fed. Reg. 2744, 2852 (Jan.
13, 2021) (“For this issuance of these NWPs, the Corps complied with EPA’s final rule, which was published in the
Federal Register on July 13,2020, and went into effect on September 11, 2020.”).



members’ experience with the Section 401 process.

A. Response to Question 2: The Definition of Certification Request Must Provide
Certainty as to When the Statutory Review Period Has Been Initiated

Section 401 states clearly that the period for the certifying authority to act on a Section
401 request begins upon receipt of the “certification request.”® The 2020 Certification Rule
defines “certification request” appropriately, balancing the certifying authority’s need for
sufficientinformationtoinitiate a meaningful review and the permit applicant’s ability to obtain
and submitadditional information asitbecomes available. Anychangesto the current definition
would need to maintain this balance and continue to provide certainty as to when the Section
401 review begins, as discussed further below.

The current definition of certification request effectuates the time limits imposed by
Congress—“withinareasonable period of time (which shall not exceed one year) afterreceipt of
such request”’—and prevents certifyingauthorities from exceeding the one year maximum time
limitation and using Section 401 to delay projects.® The lead federal agency—not the certifying
authority—determines matters of waiver under Section 401, which includes determining when
the reasonable period of time forreview begins.? Events subsequenttothe certifyingauthority’s
receipt, such as the state’s validation of the completeness of the request, cannot delay the start
of the time period for review.19 Neither can the applicant and the certifying authority agree to

633 US.C. §1341(a)(1) (“If the State. .. fails or refuses to act on a request for certification, within a reasonable
period of time (whichshall not exceed one year) after receipt of suchrequest, the certification requirements of this
subsection shall be waived with respect to such Federal application.”) (emphasis added).

71d.

8 National Fuel Gas Supply Corporationand Empire Pipeline, Inc.’s (collectively, “National Fuel”) experience with its
Northern Access 2016 Project is illustrative of the significant delays caused by certifying authorities attempting to
extend the statutory one-year deadline. On March 2, 2016, the New York State Department of Environmental
Quality (“NYSDEC”) received National Fuel’s Section401request. NY Dep’tof Envtl. Conservationv. FERC,991 F3d
439,443 (2d Cir.2021). InJanuary 2017, the NYSDEC asked National Fuel to agreeto revisethe date on which the
applicationwas “deemed received” by the NYSDEC to April 8, 2016; this was memorialized in a |l etter agreement. /d.
at443,447-48. On April 7,2017, NYSDEC denied National Fuel’s certification request, which led to litigation related
to the timeliness of thedenial. /d.at444. FERC concluded thatthe denial cametoo late, becauseit occurred more
than oneyear after the NYSDECreceived the Section 401 request. National Fuel GasSupply Corp., 167 FERC 961,007,
atP9 (Apr.2,2019). OnMarch 23,2021, the U.S. Court of Appeals forthe Second Circuit upheldthatdecision. NY
Dep’t of Envtl. Conservation, 991 F.3d at 450.

9 See Millennium Pipeline v. Seggos, 860 F.3d 696,699 (D.C. Cir. 2017) (project applicants are to present evidence of
waiver to federal agency).

10 NY Dep’t of Envtl. Conservation v. FERC, 884 F.3d 450, 456 (2d Cir. 2018) (“If the statute required ‘complete’
applications, states could blur this bright-line rule into a subjective standard, dictating that applications are

‘complete’ only when stateagencies decide that they have all theinformation they need. The state agencies could
thus theoretically request supplemental information indefinitely.”).



delay the start of the review period or otherwise extend the review period.11

It is appropriate for EPA, as the federal agency charged with administering the Clean
Water Act,1?2 to define “certification request” and the information to be contained within.
Allowingthe certifyingauthority to decide whatinformation must be included in the certification
request would be tantamountto determiningwhetherarequestis “complete”—therebystarting
the maximum one-year period for review—and an end-run on the statutory time limit.13

INGAA and AGA recommend that EPA clarify that a “certification request”—and the
commencement of the reasonable time period for review—only requires the best information
reasonably available to the project proponent at the time the request is made. For example,
project proponents may rely on remote sensing and database information to determine the
“location and nature of any potential discharge that may result from the proposed project”4 at
the time of the request and confirm these locations through field verification once the proponent
landowner permissionto access all propertiesalongthe proposed route. The proponent’s use of
the best information reasonably available in this manner need not delay the certifyingagency’s
review of the request.

This clarification will not frustrate a certifying agency’s ability to review the certification
request. For interstate natural gas pipelines seekinga certificate of public convenience and
necessity underthe Natural Gas Act, the Section 401 certification requestis typically filed within
30 days of filing a certificate application with the FERC, which itself must contain complete
resource reports offering extensive analysis of water quality impacts and other impacts.> Thus,
at the time of the certification request, there are ample analytical and technical studies available
for the certifying authority’s review. If a certifying authority needs additional information to
complete its Section 401 review, it can request that information from the project proponent
during the reasonable period of time for review.

INGAA and AGA members have found the pre-filingmeetings with the certifying agendies
helpful to discuss the proposed project and identify what information the pipeline shall provide
and what additional information the certifying agency may be seeking. Although helpful,
scheduling difficulties can frustrate the certifyingagency’s and the developer’s efforts to hold the
meeting. INGAA and AGA recommend that EPA clarify that the occurrence of a pre-filing meeting
is not a prerequisite for filing a certification request.

Neither the submission of additional information nor agency requests for additional
information during the pendency of the certifyingauthority’s review invalidates the certification

11 See NY Dep’t of Envtl. Conservation,991F.3d at 450 (“Section401 prohibits a certifyingagency from entering into
an agreement or otherwise coordinating with an applicant to alter the beginning of the review period|[.]”).

2 Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1104 (D.C. Cir. 2019).
13 See NY Dep’t of Envtl. Conservation, 884 F.3d at 455.
1440 C.F.R.§ 121.5(b)(4).

15 See, e.g., 18 C.F.R. §380.12 (Environmental reports for Natural Gas Act applications).



requestor restarts or extends the reasonable period of time forreview. Section 401 provides no
exception for such matters. Rather, the statute adopts a practical approach towards balancing
the interests of federal authorities, certifying authorities, and developers of national
infrastructure that does not require developersto possess complete and total information at the
time of its request.

Attempts by a certifying authority to delay the commencement of its time period for
review or extend the time period of review beyond one year is in violation of the Clean Water
Act.16 Instead, if a certifyingauthority determinesthatit cannot issue the requested certification
based on the available information, “it can simply deny the application without prejudice.” 17 EPA
should clarify that such denial without prejudice shall include a statement explaining why the
project will not comply with water quality requirements and the specific water quality data or
information that would be needed to grant certification. This clarification will help ensure that
the state’sdecision hasasound basisinfactand law andis not the product of abuse of the Section
401 program.

B. Response to Question 3: The Lead Federal Agency Has the Authority to Set the
“Reasonable Period of Time”

Section 401 balances the certifying authority’s interest in a thorough evaluation of
potential water quality impacts with the federal government’s obligation to act promptly on
permit applications by imposing a clear time limit on the certifying authority’s action before
waiver occurs.1® As set out in the 2020 Certification Rule, it is the lead federal agency’s
responsibility and obligation to determine whetherwaiver has occurred, 1® a determination that
must include setting the reasonable period of time.20

The statute provides a full year as the absolute maximum amount of time.2! The lead
federal agency may determine areasonable period of time to be lessthan one year.22 Certifying
authorities and project proponents may and should provide input to the lead federal agency in
setting or modifying the reasonable period of time, but they have no authority to set the
reasonable period of time under Section401. The review period begins with a state’s receipt of

6 Hoopa Valley, 913 F.3d at 1104.
17 NY Dep’t of Envtl. Conservation, 884 F.3d at 456.

1833 U.S.C. § 1341(a)(1) (“If the State. .. fails or refuses to act on a request for certification, within a reasonable
period of time (whichshall not exceed one year) after receipt of suchrequest, the certification requirements of this
subsection shall be waived with respect to such Federal application.”) (emphasis added).

13 See Millennium Pipeline, 860 F.3d at 696 (holding that the lead federal agency decides whether waiver has
occurred as a result of exceeding the statutory review period).

20 Both EPA and the Army Corps of Engineers have defined the reasonable period by regulations. See 40 C.FR. §
124.53(c)(3) (60 day time period); 33 C.F.R. § 325.2(b)(ii) (60 day time period).

2133 US.C. §1341(a)(1).
22 See Hoopa Valley, 913 F.3d at 1103-04.



the requestand ends at the point intime designated by the lead federal agency as a reasonable
period of time for the state’s review. Underno circumstances can the reasonable period of time
exceed one year from the date of receipt of the certification request. 23

Many projects require multiple federal permits orapprovals of some form. For example,
an interstate natural gas pipeline project proponent seeking project-specificauthorization under
Section 7(c) of the Natural Gas Act must obtain a certificate of publicconvenience and necessity
from FERC; this certificate authorizes the construction and operation of the pipeline. Where a
project requires multiple federal authorizations, the “lead” federal agency is responsible for
carrying out Section 401 responsibilities (i.e., setting the reasonable period of time for the
certifying agency to make a decision, determining waiver, etc.)—and all other federal agencies
should defer accordingly.2* Otherwise, as recognized by EPA, a situation could arise where
multiple federal agencies are determiningthe reasonable period of time, reviewing the certifying
authority’s Section 401 action, incorporating conditions into federal licenses or permits, and
determining whether waiver has occurred without coordination and with possibly conflicting
determinations.?>

The Army Corps of Engineers has recognized this potential for conflict and has
incorporated the lead federal agency concept into its policies.26 Thus, for projects that require
an environmental assessment orenvironmental impact statementunder National Environmental
Policy Act (“NEPA”), and where the Corps is not the lead federal agency, which is the case for
interstate natural gas pipelines requiring FERC approval, the Corps has committed to “defer to
the determination of the lead agency, determine that the certification has been waived, and
proceed accordingly.”??

C. Response Question 4: The Scope of Section 401 Review by Certifying Agenciesis
Properly Limited to Water Quality

Section 401 provides certifyingauthorities the opportunity to certify whethera proposed
discharge will comply with applicable water quality provisions. The certifyingauthority’s review

23 See Millennium Pipeline, 860 F.3d at 700 (“waiver occurs after oneyearof agency inaction” and “[o]nce the Clean
Water Act’s requirements have been waived, the Act falls out of the equation”).

% See id. at 698 (D.C. Cir. 2017) (“For any company desiring to construct a natural gas pipeline, all roads lead to
FERC.”).

25 Clean Water Act Section 401 Certification Rule Response to Comments, May 28, 2020 at 48 (“Although not
required in thefinal rule, the EPAencourages non-leadfederal agencies to coordinate with and, where appropriate,
defer to lead federal agencies on decisions concerning the reasonable period of time for a particular project, and
whether waiver has occurred. Close coordination on these important procedural issues will provide greater clarity
and reduce confusion and uncertainty for all participants in the certification process.”).

26 U.S. Army Corps of Engineers, Memorandum, Implementation Guidance for Regulatory Compliance with Executive
Order (EO) 13807 and One Federal Decision (OFD) within Civil Works Programs (Sept. 26, 2018). (Attached).

27|d. at 8.



and conditioningauthority is not unbounded and is instead limited by the text of Section 401.28
The statute, however, contains variations in language related to the scope of review that have
led to divergent legal interpretations related to two key points: (a) the relationship between
Section 401(a)(1) and 401(d), and (b) the meaning of the phrase “any other appropriate
requirementof state law.” The 2020 Certification Rule resolvesthese divergentinterpretations
through a holistic reading of the statute and offers a practical approach for implementing
Section401. Giventhe practical importance of the 2020 Certification Rule’s changes, EPA should
continue to apply the 2020 Certification Rule, and gather data and information to assess the
impacts of the rule, across multiple projects and states before considering any adjustments to
the Rule.

1. The relationship between Section 401(a)(1) and Section 401(d) supports a
single scope for Section 401 review.

Section 401(a)(1) directs the certifying authority’s inquiry into whether to grant or deny
the certification. The provision focuses on whether the “discharge” will comply with certain
enumerated “applicable provisions” of the Clean Water Act.?? Section 401(d) authorizes
certifying agencies to include appropriate conditions in the grant of a certification. The
conditioningauthority describedin Section 401(d) is expressedin somewhat different terms than
the scope to grant or deny a certification request under Section 401(a)(1).3° When read in
isolation, Section 401(a) and Section 401(d) exhibit a facial incongruity that has created
significant challenges in implementing Section 401 uniformly and fairly across the nation.3!

Critically, Section 401(a)(1) and Section 401(d) are not isolated provisions of Section 401,
like pebbles on the sand. The Supreme Court has explained:

[T]he cardinal ruleis that a statute is to be read as a whole, since the meaning of
statutory language, plain or not, depends on context. Words are not pebbles in
alien juxtaposition; they have only a communal existence; and not only does the
meaning of each interpenetrate the other, but all in their aggregate take their
purport from the setting in which they are used. .. .32

28 See PUD No. 1 of Jefferson County and City of Tacomav. Washington Dep’t of Ecology,511U.5.700,712 (1994).

2933 U.S.C.§1341(a)(1) (enumerating Sections 301,302,303, 306, and 307 of the Clean Water Act as the “applicable
provisions”).

30 33 U.S.C. § 1341(d) (enumerating Sections 301, 302, 306, and 307 of the Clean Water Act and “any other
appropriate requirement of State law”).

31 The Supreme Court’s decision in PUD No. 1 of Jefferson County and City of Tacomav. Washington Dep’t of Ecology
exemplifies theincongruityinthe text, with some Justices concluding that Section 401(d) must be read in support of
Section 401(a) and others concluding that Section401(d) expands the authority. 511 U.S.700, 711 and 726-27. The
Court’s interpretation of Section 401(d) does not bind EPA, however, and does not require revision of the 2020
Certification Rule. See Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs, 545 U.S. 967, 982-83 (2005).

32 King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991) (internal citations omitted).



InSection 401, the authority to condition a certification underSection 401(d) isin support
of the certifying authority’s right (and responsibility) to grant or deny a certification request
underSection401(a)(1). Together, the certification and any conditions form an integrated whole
whose overarching purpose is to assure water quality by affording certifying authorities a
reasonable opportunity for review. The 2020 Certification Rule recognizes the interrelation of
these provisions by establishing a single, clear articulation of the scope of review. This scope
reflects both Section 401(a)(1) and Section 401(d), giving meaning to and effectuating each.

Not only isthis approach supported by the statute, it isalso consistent with the practical
implementation of Section 401. In evaluating a certification request, the certifying authority
assesses whether the proposed discharge will comply with applicable water quality provisions
and whether appropriate conditions are necessary to ensure such compliance. It is a
comprehensive evaluation with a single determination. Had EPA established two different
scopes of review—one forthe grant or denial of a certification request and one for conditioning
certifications—EPA would be requiring certifying authorities to bifurcate their reviews and
sequentially consider the question of whether to grant or deny and then the question of
conditioning. This wouldlead to further uncertainties about the reach of conditioningauthority
apart from certification authority. Such uncertainties frustrate efficient review of certification
requests, invite divergent approaches by tribes and states (even on the same multi-state
development project), and confound efforts by project proponents to develop an appropriate
record upon which certifying agencies can confidently act within the prescribed reasonable time.

2. “Any other requirement of state law” is properly limited to water quality.

Section 401(d) authorizesthe certifyingauthority to condition the grant of a certification
to ensure compliance with enumerated provisions of the Clean Water Act and “with any other
appropriate requirement of State law setforth in such certification.”33 Certifying authorities have
attempted to expand the scope of Section 401 beyond water quality based on an erroneous
interpretation of the phrase “any otherappropriate requirement of state law” that is untethered
to the Clean Water Act. For example, certifying authorities have used this phrase to include
conditionsin Section401 certificationsrelated to the odorization of gas, mitigation measuresto
address past contamination, construction at the site, and requirements to adjust herbaceous
stratum at the site. EPA itself has found that certifyingauthorities have included conditions not
related to water quality, including requiring construction of biking and hiking trails.34 States have
also inappropriately denied Section 401 certifications on grounds unrelated to clean water.3>

333 U.S.C. §1341(d).
34 84 Fed. Reg. 44,080, 44,081 (Aug. 22, 2019).

35 See e.g., Millennium Pipeline Co., LLC, Notice of Decision, NYSDEC, Permit ID 3-3399-00071/00001, August 30,
2017, whichdenied Millennium’s certificationrequest because “FERC failed to consider or quantify the downstream

greenhouse gas from the combustion of the natural gas transported by the Project as part of [its] NEPA
[environmental] review”.



This single phrase must be read in the context in which it is found.3¢ The statutory
language throughout Section 401—and the Clean Water Act generally—is focused on water
quality.37 Section 401(a)(1) limits the scope of the certifying authority’s actions to enumerated
provisions of the Clean Water Act.38 Other sections are similarly focused on water quality and
provide nosuggestion that non-water quality considerations or conditions are appropriate under
Section 401.3° There is no evidence that Congress intended this phrase to convey broader
conditioning authority under Section 401(d) than necessary to support the focus of the state’s
review stated in Section 401(a).

D. Response to Question 5: Federal Agencies Have the Authority to Evaluate
Certification Actions

Section 401(a)(1) makes clear that a federal agency must withhold the authorization of
activities that affect water quality until the applicant obtains the applicable water quality
certifications or the obligation is waived and that, upon denial, a federal agency may not grant
the license or permit.4% By making the issuance of a federal license contingent on action from
the certifying authority, the statute requires that the federal agency make a threshold
determination as to whether or not the water quality certification has been obtained or denied
or whether waiver has occurred.4! This includes setting the reasonable period of time and the
date by which a state needs to act to avoid waiver.

In order to make this determination, federal agencies look to federal law—the provisions
of Section 401—to fulfill their duty to assure that a certifying authority’s action has facially
satisfied the express requirements of Section 401.42 The nuances and application of state law
are not part of this inquiry and lie outside the authority of the federal agency to evaluate in

36 See King v. Burwell, 576 U.S. 473,475 (2015) (internal citations omitted) (noting the “fundamental canon of
statutory construction” is “that the words of a statute mustbereadintheir context and with a view to their place in
the overall statutory scheme”).

37 See 33 U.S.C. § 1251(a) (“The objective of this chapter is to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.”).

38 Seeid. at§ 1341(a)(1) (“Any applicantfora Federal license or permitto conduct any activity ... which may result
inany dischargeinto the navigable waters, shall provide thelicensing or permitting agency a certification from the

State in which the discharge originates . . . that any such discharge will comply with the applicable provisions of
sections 301, 302, 303, 306, and 307 of this title.”).

39 See, e.g., id. at § 1341(a)(2) (“Whenever such a discharge may affect, as determined by the Administrator, the
quality of the waters”).

40 See jd. at § 1341(a)(1) (“No license or permit shall be granted until the certification required by this section has
been obtained or has been waived as provided in the preceding sentence. No license or permit shall be granted if
certification has been denied by the State, interstate agency, or the Administrator, as the case may be.”).

41 See City of Tacoma, Washingtonv. FERC,460 F.3d 53,68 (D.C. Cir.2006) (federal agencies have “an obligation to
determinethatthe specificcertificationrequired by Section401 has been obtained”) (internal citations omitted).

42 See id.
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detail.43

Similarly, to avoid waiver, a certifying authority must take timely final action on a
certification request—grant, grant with conditions, or deny. The U.S. Court of Appeals for the
Fourth Circuit recently suggestedin dicta that a certifyingauthority could avoid waiver by taking
“significantand meaningful action on a certificationrequest withina year of itsfiling, evenif the
state does not finally grant or deny certification within that year.” 44 This suggestionis incorrect
and should not be adopted for multiple reasons.

First, by including a “one-year time limit on States to ‘act,” Congress plainly intended to
limitthe amount of time that a State could delay a federal licensing proceeding without making
a decision on the certification request.”*> The Fourth Circuit’s dicta suggesting that partial action
is sufficient contradicts what “is clear from the plain text”: Section 401 requires states to take
final action within a reasonable period of time, not to exceed one year. 46

Second, an interpretation of Section 401 that permits states to take only partial action
within a reasonable period of time contravenes Congress’ intent in passing Section 401.
“Congress intended Section 401 to curb a state’s dalliance or unreasonable delay,” and, as a
result, courts have “repeatedly recognized that the waiver provision was created to preventa
State from indefinitely delaying a federal licensing proceeding.”4” By allowing certifying
authorities to take less than final action on a certification request, certifying authorities would
be able to extend the reasonable period of time indefinitely, “blur[ring] the bright-line rule into
a subjective standard” and frustrating Congress’ intent to protect against state inaction.8
Moreover, if a certifying authority can avoid the Clean Water Act’s outer statutory deadline of
one year and can continue to act on its own timeline, it would also run afoul of the goal of
Congress’ revisions to the Natural Gas Act that require FERC to establishaschedule forall federal

43 Seeid. (“This obligation does not require FERC to inquire into every nuance of the state |law proceeding, especially
to the extent doing so would place FERC in the position of applying state law standards.”); see also Am. Rivers v.
FERC, 129 F.3d 99, 110 (2d Cir. 1997) (FERC may not “second-guess the imposition of conditions”) (relying on

Escondido Mut. Water Co. v. La Jolla, Rincon, San Pasqual, Pauma & Pala Band of Mission Indians, 466 U.S. 765
(1984)).

% N.C. Dep’tof Envtl. Qualityv. FERC, __F.Ath __ ;2021 U.S. App.LEXIS 19841 *28-30(4th Cir.July 2,2021 Nos 20-
1655, 20-1671).

4 Alcoa Power Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011) (emphasis added).

6 Id.; see also Hoopa Valley, 913 F.3d at 1104 (“Now, more than a decade later, the states still have not rendered
certification decisions.”) (emphasis added); N.Y. State Dep't of Envtl. Conservation, 884 F.3d at 456 (rejecting
argument that “requiring state agencies to act on a request within one year will forceitto render premature
decisions”).

47 Hoopa Valley Tribe 913 F.3d at 1105-06; see also N.Y. State Dep’t of Envtl. Conservation, 884 F.3dat 456 (rejecting
interpretation of Section401 under which “state agencies could . .. theoretically request supplemental information
indefinitely”).

48 NY Dep’t of Envtl. Conservation, 991 F.3d at 448.
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authorizations*?and the Commission’s own regulations, which state that it shall deem waiver if
the state certifying authority has not acted within one year of the receipt of the certification
request.>0

Third, the Fourth Circuit’s suggested interpretation of Section 401 needlessly replaces a
clear term—"act”—with an ambiguous standard. Under this standard, federal agencies and
projectdevelopers mustdetermine whetherthe certifyingauthority’s action was “significant and
meaningful” enough to satisfy Section 401’s requirement “to act.” As a threshold matter, courts
have rejected federal agencies makingthis type of substantive inquiry of a certification action.>?
More fundamentally, this interpretation will force federal agencies and developers to waste
significant resources evaluating the “significance” of the certifying authority’s actions and
needlessly introduce substantial uncertainty into the Section 401 review process.

Fourth, the Fourth Circuit’s interpretation of “act” isdicta and not binding. Although the
Court expressed “reservations about FERC's reading of [Section 401] and its approach to the
waiver question,” the Court held that it “need not definitively resolve those questions in this
appeal” because it could resolve the case based a review of “FERC’s key factual findings.”>2
Accordingly, the Court “le[ft] the statutory-interpretation question forresolutioninacase where
the outcome depends on the precise meaning of the statute.”>3 Because the Fourth Circuit did
not “definitely resolve” questions regarding the “precise meaning” of Section 401, the Court’s
discussion of that provision should not serve as a basis for revisions to the Section 401
Certification Rule.

Pursuant to Section 401, certifying authorities may grant certifications with conditions,
which then become a condition on any federal license or permit.>* Inherentin the authority to
condition a certification is the limitation that the certifying authority’s action must be in
compliance with Section 401.>> The 2020 Certification Rule provides certifying authorities with
clear procedures for documenting and including conditions in their grants of certifications. This
clarityis necessary to prevent certifying authorities fromimposing conditions that are untethered
to the Clean Water Act.>®

915 U.S.C. § 717n(c)(1).
5048 C.F.R. § 157.22(b).

51 See City of Tacoma, 460 F.3d at 68 (federal agencies are not to judge the substance of the certifying authority’s
actions).

52 N.C. Dep't of Envtl. Quality v. FERC, Nos. 20-1655, 20-1671, 2021 U.S. App. LEXIS 19841, at *30 (4th Cir. July 2,
2021).

53/d, at 31.
5433 U.S.C. §1341(d).

5SPUDNo. 1,511 U.5.at712 (“Although §401(d)authorizes the State to place restrictions onthe activity as a whole,
that authority is not unbounded.”).

56 See supra Section 11.C.2.
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E. Response to Question 6: Section 401 Does Not Provide Independent
Enforcement Authority

When a certifying authority conditions the grant of a certification, those conditions ““shall
become a condition on any Federal license or permit’”’ subject to Section 401.>7 The 2020
Certification Rule takes the next step and declares that federal agencies are responsible for
enforcing conditions included in a certification that are incorporated into a federal permit or
license.

INGAA and AGA recommend that EPA clarify that Section 401 does not provide federal
agencies with independent authority to enforce those conditions.>® Rather, federal agencies
have only their customary authority to enforce permits, which contain conditions arising from
the Section 401 certification conditions. A federal agency draws on its own licensing or
permitting authority to enforce any provision of the federal license or permit.>® Moreover, where
a conditionis predicated on state or tribal regulatory requirement, the certifying authority, which
would have the requisite expertise to apply the state law, may have independent authority to
enforce the applicable water quality requirements upon which the condition is based.

F. Response to Question 7: Modification of Certifications Should be Limited

INGAA and AGA agree with EPA that the 2020 Certification Rule’s prohibition on
modifications limits the flexibility of permits and certifications to adapt to changing
circumstances. INGAA and AGA recommend that EPA reinstate the modification provision, but
clarify that modification may only occur in such a manner as may be agreed upon by the project
proponent and the federal agency.

Certifyingauthorities have the necessary authority under the Clean Water Act to modify
water quality certifications. Although Section 401 does not expressly provide such authority,
federal agencies have modified permitsissued under other sections of the Clean Water Act that
similarly lack an express grant of authority so long as the agencies provide notice and follows
their procedures.®0 Section 401, however, restricts the time that certifying authorities have to
act on certification requests. Thus, certifyingauthorities that seek to add certification conditions
after the review period has ended and without the project proponent’s agreement—like a
“reopener” condition—should be prevented from taking such action.

5733 U.S.C. § 1341(d).

58 Section 401 limits the enforcement authority conferred to the federal agency to suspend or revoke the federal

license or permitafter the “entering of a judgment” under the Clean Water Act thatthe licensed facility or activity
“has been operated in violation of” the enumerated provisions of the Clean Water Act. See 33 U.S.C. § 1341(a)(5).

%9 |n the case of proposed interstate natural gas pipelines, the federal agency (FERC) draws on its authority under
the Natural Gas Act to enforce the provisions of its certificate authorizations. See, e.g., 15 U.S.C. § 717f(c).

0 For example, the Clean Water Actalsodoes not provide express authority for EPAto modify permits issued under
Section 402 orfor the Corps to modify Section404 permits. However, both agencies assume the authority to modify
permits issued under these sections.
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1. Conclusion

INGAA and AGA appreciate your consideration of these comments, and we welcome
additional dialogue.

Sincerely,

oy foee,

Joan Dreskin

Sr. Vice President and General Counsel Pamela Lacey

Interstate Natural Gas Association of America Chief Regulatory Counsel
25 Massachusetts Ave NW American Gas Association
Suite 500N 400 N. Capitol St., NW
Washington, DC 20001 Washington, DC 20001
202.216.5928 202.824.7340
jdreskin@ingaa.org placey@aga.org

Christopher Smith
Regulatory Attorney
csmith@ingaa.org
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ING2aA

Interstate Natural Gas Association of America

July 1,2019

The Honorable Andrew Wheeler
Administrator

U.S. Environmental Protection Agency
1200 Constitution Ave., N.W.
Washington, D.C. 20460

Re: Clean Water Act Section 401 Guidance For Federal Agencies, States and
Authorized Tribes

Dear Administrator Wheeler:

The Interstate Natural Gas Association of America (“INGAA”) appreciates your efforts to
promote effective implementation of Clean Water Act Section 401 and welcomes the release of
new Section 401 guidance.!

Section 401 is a critical component of the Clean Water Act’s framework for protecting
water quality. By providing states and tribes an important and distinct role in the environmental
review of projects requiring federal approval, Congress recognized the value of cooperative
federalism in protecting water resources. EPA’s new Section 401 guidance is a critical first step
in ensuring that Section 401 continues to play this vital role. By aligning implementation of
Section 401 with statutory principles and restoring the federal-state balance of authority, EPA has
taken meaningful steps to ensure that Section 401 is implemented as Congress intended. EPA
should consider codifying concepts from the guidance as it considers revisions to its regulations.?
Codification of these concepts will support durability and the continued alignment of Section 401
implementation with the statute.

INGAA is a non-profit trade association that advocates regulatory and legislative positions
of importance to the interstate natural gas pipeline industry in the United States. INGAA’s member
companies transport over 95% of the nation’s natural gas through a network of nearly 200,000
miles of pipelines. The interstate pipeline network serves as an indispensable link between natural
gas producers and the American homes and businesses that use the fuel for heating, cooking,
generating electricity and manufacturing a wide variety of U.S. goods, ranging from plastics to
paint to medicines and fertilizer.

''U.S. Environmental Protection Agency, Clean Water Act Section 401 Guidance for Federal Agencies, States, and
Authorized Tribes, June 7, 2019.

2 Executive Order 13868, Promoting Energy Infrastructure and Economic Growth, Sec. 3, Apr. 10, 2019, 84 Fed.
Reg. 15945, Apr. 15, 2019.



L. EPA Action is Necessary to Clarify and Improve the Implementation of Section 401

INGAA supports the protection of water quality and respects the important role that states
and tribes play in ensuring shared objectives through the Section 401 process, which is meant to
be implemented in the spirit of cooperative federalism that Congress intended. Section 401
implementation recently has become strained for energy projects that some stakeholders believe
are not in the public interest. However, when projects are delayed or even halted from misuse of
Section 401, consumers are denied the benefit of these projects and interstate commerce is
disrupted resulting in significant regional and national impacts.

The following projects are major energy infrastructure projects that over the past several
years have experienced delays resulting from the Section 401 process:

On May 15, 2019, New York denied the Section 401 certification for the Northeast
Supply Enhancement Project. This is a $1 billion project intended to displace the

use of fuel oil in New York City. New Jersey denied the Section 401 certification
on June 5, 2019.

On June 3, 2019, North Carolina denied Mountain Valley Pipeline, LLC’s
(“MVP”) application for a Section 401 certification for the MVP Southgate
Project. The MVP Southgate Project is a new pipeline expansion approximately
73 miles in length that will serve the growing demand for natural gas in North
Carolina. The state’s denial was based on the application being deemed
incomplete more than six months after the application was filed because FERC
has not issued a draft environmental impact statement for the Southgate Project.

The State of New York denied water quality certification for the $683 million
Constitution Pipeline, nearly three years after receiving the project’s initial
application, and after Constitution withdrew and resubmitted its request for
certification twice at the request of the state agency.

The state of New Jersey denied certification for the $1 million PennEast pipeline,
deeming the application incomplete until the company provided surveys of the
entire pipeline route. Landowners and the state itself, however, denied the company
access to their property to conduct the required surveys, which forced the company
to begin eminent domain proceedings.

Two years after submitting a Section 401 request to the state, New York denied
certification for the $40 million Millennium Valley Lateral pipeline project, based
on the lack of an analysis by FERC of the downstream greenhouse gas emissions,
not water quality concerns.

The State of Oregon denied water quality certification for the $7.5 billion Jordan
Cove liquefied natural gas export terminal and its feeder pipeline following the
company’s responses to multiple requests for additional information.



o The state of New York denied certification for the $500 million Northern Access
project without providing sufficient rationale and record citations for the denial
more than two years after the initial request for certification was submitted to the
state.

e In July 2016, the Millennium Bulk Terminal, a $680 million coal export facility,
requested a certification from the State of Washington. On September 26, 2017,
just 3 business days after submitting 240 pages of additional information in
response to the state’s requests and questions, the state denied “with prejudice” the
certification request.

e On December 8, 2015, Algonquin Gas Transmission Co. submitted a certification
request for a compressor station in Massachusetts, a key part of the larger $450
million Atlantic Bridge project. FERC approved the Atlantic Bridge project in
January 2017. On May 17, 2017, the state issued a draft permit indicating its intent
to approve the compressor station subject to special conditions. An administrative
appeal of the draft permit is ongoing.

Although many of Section 401 requests are processed in a timely and collaborative process,
the delays associated with these projects demonstrate that EPA action to improve the
implementation of Section 401 is warranted.

I1. Concepts Contained In The Guidance That Should Be Codified

EPA can best ensure the continued effective implementation of Section 401 by codifying
the statutory principles contained in its Section 401 guidance. As EPA recognized in the guidance
document and on prior occasions, EPA’s existing regulations on Section 401 implementation are
outdated and ripe for modernization.> INGAA suggests that EPA incorporate the following
concepts from the guidance document into its modernization of its regulations:

o The timeline for action on a Section 401 certification begins upon receipt of a
certification request. Federal agencies should have a procedure in place to ensure
they are properly notified of the date a certification request is received by the state
or tribe.

. The lead federal permitting agency has the authority and discretion to establish
certification timelines so long as they are reasonable and do not exceed one year.
The lead federal agency may modify its established reasonable timeline, provided

3 See Section 401 Guidance at 2. EPA’s existing regulations implementing Section 401, 40 C.F.R. Part 121, were
promulgated to implement Section 21 of the Federal Water Pollution Control Act, which contained a precursor state
certification program to Section 401. See 36 Fed. Reg. 2516 (Feb. 5, 1971) (proposed rule); 36 Fed. Reg. 8563
(May 8, 1971) (final rule). In a rulemaking to revise EPA’s Section 401 procedures related to Section 402 of the
Clean Water Act, EPA recognized that the regulations now found in Part 121 needed revision because “[t]he
substance of these regulations predates the 1972 amendments to the Clean Water Act and ha[d] never been
updated.” 44 Fed. Reg. 3265, 3280 (June 7, 1979).



I11.

the modified timeline remains reasonable and does not exceed one year from receipt
of the request.

If a state or tribe does not act on a Section 401 request within the established
reasonable timeline, the lead federal permitting agency is authorized to determine
that the Section 401 certification requirement has been waived so that federal
permits or license can be issued. The lead federal permitting agency should notify
states or tribes in writing of waiver determinations once made, with sufficient
explanation to support the determination

If a state or tribe intends to deny a Section 401 certification, the notice of denial
should be in writing and identify with specificity the reasons related to water quality
and any outstanding data or information gaps that preclude achieving reasonable
assurance of compliance with applicable water quality requirements.

States and tribes should identify conditions that are clear, specific, and directly
related to a state or tribal water quality requirement and should include citations to
such relevant state or tribal law requirement.

Federal permitting agencies should notify states and tribes of projects that may
require Section 401 certification as soon as possible.

EPA Should Provide Additional Clarity in the Regulations on Other Challenging
Aspects of Section 401 Implementation

In addition to the clear principles described above, the Section 401 Guidance also provides

instruction on aspects of Section 401 implementation related to the appropriate scope of Section
401 review and conditions and triggers for the time period for review. EPA recognizes that it may
provide further clarity on some of these topics through the regulatory process. INGAA encourages
EPA to provide such additional clarity on the topics identified below and include these
clarifications when modernizing the regulations:

Clarification that the timeline for action begins when a state receives a certification
request accompanied by the materials submitted in support of the federal permit.

Clarification on what it means to be the “same request,” such that the withdrawal
and submission of the same Section 401 request does not restart the time period for

review.

The types of water quality impacts that states and tribes can consider in determining
whether to issue or deny a water quality certification.

The standard by which states and tribes evaluate information or data gaps.

The definition of “any other appropriate requirement of state law” for which
conditions can be imposed in a certification.



J The process by which federal permitting agencies evaluate whether actions are
beyond the scope of Section 401 and the impact of actions that are determined to
be beyond the scope of Section 401.

o The process by which a certification is modified.

Congress charged EPA with administering the Clean Water Act, including overseeing
implementation of the Section 401 program by federal agencies whose permits or authorizations
trigger Section 401.* By providing further guidance on these topics, EPA will be taking
meaningful steps to ensure implementation of Section 401 is effective and consistent across federal
agencies.

IV. Conclusion

EPA’s 401 Guidance set clear guideposts for federal, state and tribal authorities to
implement Section 401 in a manner that respects and supports the important and distinctive roles
of each participant in the balance of cooperative federalism. Codification of each of the points
noted above merits specific inclusion in EPA’s efforts to update its Section 401 regulations.

INGAA appreciates your consideration of these comments and we welcome additional
dialogue. Please contact me at 202-216-5955 or ssnyder@ingaa.org if you have any questions.
Thank you.

Sincerely,

Sandra Y. Snyder
Senior Regulatory Attorney, EH&S
Interstate Natural Gas Association of America

4See 33 U.S.C. § 1251(d) (“Except as otherwise expressly provided in this chapter, the Administrator of the
Environmental Protection Agency . . . shall administer this chapter.). The Agency, therefore, has a responsibility to
define a common framework for Section 401 reviews; see also 40 C.F.R. Part 121 (EPA’s regulations addressing
federal agency implementation of water quality certifications).
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